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SUMMARY OF THE CASE AND ORAL ARGUMENT REQUEST 

 
Arkansas Act 301 of the 2013 Regular Session of the 89th General Assembly 

of Arkansas (“Act 301”) provides that prior to performing an abortion, a physician 

must perform an abdominal ultrasound test to determine if the fetus possesses a 

heartbeat.  Act 301 provides that abortions shall not be performed in Arkansas in 

cases where a fetal heartbeat has been detected and the fetus has reached a 

gestational age of twelve weeks or more.  Act 301 does not otherwise regulate 

abortions.  Two Arkansas physicians who perform abortions challenged the 

constitutionality of Act 301 on behalf of themselves and their patients.  The district 

court determined that the abdominal ultrasound requirement and other informed 

consent provisions of Act 301 are constitutional, but the provision prohibiting 

abortions after the detection of a fetal heartbeat and twelve weeks’ gestation is 

unconstitutional under Roe v. Wade, 410 U.S. 113 (1973), and other cases. 

For the reasons explained in this brief, the State asks this Court to reverse 

the district court’s permanent injunction and hold that Arkansas Act 301 of 2013 is 

constitutional.  The matters to be decided by this Court are questions of law that 

will not be clarified by oral argument.  Therefore, the Appellants respectfully 

waive oral argument. 
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JURISDICTIONAL STATEMENT 

The United States District Court for the Eastern District of Arkansas had 

original jurisdiction of this civil action pursuant to 28 U.S.C. § 1331, federal 

question jurisdiction.  On March 14, 2014, the district court issued a Memorandum 

Opinion and Order (Add. 22; App. 66) and Judgment (Add. 39; App. 83) in which 

the district court declared certain provisions of Arkansas Act 301 of 2013 

unconstitutional (Ark. Code Ann. § 20-16-1304(a) & (b) and Ark. Code Ann. § 20-

16-1303(d)(3)).  The State Appellants filed a timely Notice of Appeal on April 11, 

2014.  (App. 84)  This Court has jurisdiction over final decisions of district courts 

pursuant to 28 U.S.C. § 1291. 
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STATEMENT OF ISSUES 

 
I.   THE DISTRICT COURT ERRED BY RULING THAT 

CERTAIN PROVISIONS OF ARKANSAS ACT 301 OF 2013 
ARE UNCONSTITUTIONAL. 

 
Planned Parenthood of Se. Penn. v. Casey, 505 U.S. 833 (1992) 

Gonzales v. Carhart, 550 U.S. 124 (2007) 
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STATEMENT OF THE CASE 
 

This is an appeal from the United States District Court for the Eastern 

District of Arkansas.  Arkansas Act 301 of the 2013 Regular Session of the 89th 

General Assembly of Arkansas (“Act 301”) was enacted on March 6, 2013, after 

both houses of the Arkansas General Assembly overrode the veto of the Governor 

of Arkansas.  Act 301 regulates the abortion of human fetuses after both twelve 

weeks’ gestation and the detection of a fetal heartbeat. 

Act 301 establishes the “Arkansas Human Heartbeat Protection Act.”  Ark. 

Code Ann. § 20-16-1301.  Act 301 provides that “[a] person authorized to perform 

abortions under Arkansas law shall not perform an abortion on a pregnant woman 

before the person tests the pregnant woman to determine whether the fetus that the 

pregnant woman is carrying possesses a detectible heartbeat.”  Id.  Ark. Code Ann. 

§ 20-16-1303(a).  “A person authorized to perform abortions under Arkansas law 

shall perform an abdominal ultrasound test necessary to detect a heartbeat of an 

unborn human individual according to standard medical practice, including the use 

of medical devices as determined by standard medical practice.”  Ark. Code Ann. § 

20-16-1303(b)(1)).  “[A] test for fetal heartbeat is not required in the case of a 

medical emergency.”  Ark. Code Ann. § 20-16-1303(c)(1)(A)(ii).  Act 301 defines 

a “medical emergency” as “a condition in which an abortion is necessary: 

(A) To preserve the life of the pregnant woman whose 
life is endangered by a physical disorder, physical illness, 
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or physical injury, including a life-endangering physical 
condition caused by or arising from the pregnancy itself, 
or when continuation of the pregnancy will create a 
serious risk of substantial and irreversible impairment of 
a major bodily function of the pregnant woman; or 
 
(B) Due to the existence of a highly lethal fetal disorder 
as defined by the Arkansas State Medical Board[.] 
 

Ark. Code Ann. § 20-16-1302(6).  Act 301 does not regulate any abortion that is 

necessary to protect the life or health of a pregnant woman, and Act 301 does not 

regulate any abortion where the fetus is diagnosed with a lethal fetal disorder.  Id. 

Act 301 provides: 

(a) A person authorized to perform abortions under 
Arkansas law shall not perform an abortion on a pregnant 
woman with the specific intent of causing or abetting the 
termination of the life of an unborn human individual 
whose heartbeat has been detected under § 20-16-1303 
and is twelve (12) weeks or greater gestation. 
 
(b) A violation of this section as determined by the 
Arkansas State Medical Board shall result in the 
revocation of the medical license of the person 
authorized to perform abortions under Arkansas law. 
 

Ark. Code Ann. § 20-16-1304.  Thus, Act 301 regulates only physicians, not 

pregnant women, and Act 301 provides a civil penalty, but no criminal penalty.  

Abortions are not regulated by Act 301 at any stage of pregnancy if a fetal 

heartbeat is not detected:    

A person does not violate this subchapter if the person . . . 
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(A) Has undertaken an examination for the presence of a 
heartbeat in the fetus utilizing standard medical practice; 
and 
 
(B)(i) The examination does not reveal a heartbeat; or 
 

(ii) Has been informed by a medical professional 
who has undertaken the examination for fetal 
heartbeat that the examination did not reveal a fetal 
heartbeat. 

 
Ark. Code Ann. § 20-16-1305(a)(2).  Additionally, abortions are not regulated by 

Act 301 at any stage of pregnancy even where a fetal heartbeat is detected if an 

abortion is necessary to save the life of the mother, if the pregnancy results from 

rape or incest, or if there is a medical emergency (as defined above).  Ark. Code 

Ann. § 20-16-1305(b).  A physician does not violate Act 301 at any stage of 

pregnancy even where a fetal heartbeat is detected if the physician “[p]erforms a 

medical procedure designed to or intended to prevent the death of a pregnant 

woman or in reasonable medical judgment to preserve the life of the pregnant 

woman[.]”  Ark. Code Ann. § 20-16-1305(a)(1).  Act 301 does not “[s]ubject a 

pregnant female on whom an abortion is performed or attempted to be performed 

to any criminal prosecution or civil penalty[.]”  Ark. Code Ann. § 20-16-1306(1).  

Act 301 does not “[p]rohibit the sale, use, prescription, or administration of a 

measure, drug, or chemical designed for contraceptive purposes.”  Ark. Code Ann. 

§ 20-16-1306(2). 
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On April 16, 2013, two Arkansas physicians (“Appellees”) filed a civil 

complaint pursuant to 42 U.S.C. § 1983, on behalf of themselves and their patients, 

against the members of the Arkansas State Medical Board (“Appellants” or the 

“State”), in which the Appellees challenged the constitutionality of Act 301.  (App. 

9)  The Appellees simultaneously filed a Motion for a Preliminary Injunction.  

(App. 23)  On May 7, 2013, the State filed a Motion to Dismiss.  (App. 26)  On 

May 15, 2013, the district court entered an Order in which it denied the State’s 

motion to dismiss.  (Add. 1; App. 30)  The district court determined that the 

Appellees had standing (Add. 4-7; App. 33-36), and that the Appellees alleged 

facts sufficient to state a claim that “the provision of Act 301 that prohibits 

abortions at twelve weeks gestation when a fetal heartbeat is detected 

impermissibly infringes on a woman’s Fourteenth Amendment right to choose to 

terminate a pregnancy before viability.”  (Add. 8; App. 37) 

A hearing was held on the Appellees’ motion for a preliminary injunction on 

May 17, 2013.  (Transcript 1-65)  On May 23, 2013, the district court entered an 

order in which the district court preliminarily enjoined Act 301 in its entirety.  

(Add. 10; App. 39)  The district court noted that the Appellees’ constitutional 

challenge appeared to be limited to Act 301’s prohibition of abortion at twelve 

weeks gestation, when a fetal heartbeat is detected, and the Appellees did not 

appear to challenge Act 301’s informed consent provisions requiring fetal 
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heartbeat testing and informational disclosures, and the district court invited the 

parties to present arguments regarding severability.  (Add. 21; App. 50) 

The State filed an Answer on May 24, 2013.  (App. 51)  On May 31, 2013, 

the State filed a Motion for Partial Summary Judgment in which the State asked 

the Court to sever and uphold the informed consent provisions of Act 301.  (App. 

57)  The Appellees filed a Cross-Motion for Summary Judgment on July 19, 2013, 

in which the Appellees asked the district court to permanently enjoin Act 301 in its 

entirety.  (App. 61) 

On March 14, 2014, the district court entered its Memorandum Opinion and 

Order (Add. 22; App. 66) and Judgment (Add. 39; App. 83) in which the district 

court permanently enjoined the provision of Act 301 that prohibits abortions where 

a fetal heartbeat is detected and the fetus has attained twelve weeks’ gestation, and 

the related provisions requiring physician disclosure to a woman regarding the 

prohibition, and the revocation of a physician’s medical license for violation of the 

prohibition (Ark. Code Ann. § 20-16-1304(a) & (b) and Ark. Code Ann. § 20-16-

1303(d)(3)).  The district court determined that the informed consent provisions 

(Ark. Code Ann. § 20-16-1303) are constitutional and severable, and therefore 

granted the State’s request for partial summary judgment affirming the informed 

consent provisions. 

 The State filed its timely Notice of Appeal on April 11, 2014.  (App. 84) 
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SUMMARY OF THE ARGUMENT 

The district court determined that the abdominal ultrasound requirement and 

other informed consent provisions of Arkansas Act 301 of 2013 are constitutional, 

but found the provision prohibiting abortions after the detection of a fetal heartbeat 

and twelve weeks’ gestation unconstitutional under Roe v. Wade, 410 U.S. 113 

(1973) and other cases.  The State asks this Court to reverse the district court’s 

permanent injunction and hold that Arkansas Act 301 of 2013 is constitutional. 

Act 301 does not prohibit all abortions at any point prior to viability.  Act 

301 allows for abortions in all pre-viability cases up to the point of both twelve 

weeks’ gestational age and the detection of a fetal heartbeat.  Therefore, Act 301 

does not violate the requirement that a State may not prohibit a woman from 

making the ultimate decision to terminate her pregnancy prior to viability.  Even in 

cases where gestational age has surpassed twelve weeks and a fetal heartbeat has 

been detected, Act 301 does not regulate an abortion if the abortion is necessary to 

protect the health or life of the pregnant woman, if the pregnancy results from rape 

or incest, if there is a medical emergency, or if the fetus is diagnosed with a lethal 

fetal disorder.  Act 301 does not have the purpose or effect of placing a substantial 

obstacle in the path of a woman seeking a pre-viability abortion.  Act 301 furthers 

legitimate interests of the State.  For these reasons, the State contends that Act 301 

is constitutional. 
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ARGUMENT 

I.   THE DISTRICT COURT ERRED BY RULING THAT 
CERTAIN PROVISIONS OF ARKANSAS ACT 301 OF 2013 
ARE UNCONSTITUTIONAL. 

  
 A.      Standard of Review. 

 This Court reviews a district court’s ruling on summary judgment de novo.  

Pucket v. Hot Springs Sch. Dist. No. 23-2, 526 F.3d 1151, 1156 (8th Cir. 2008).  

The standard of review of a district court’s entry of a permanent injunction is abuse 

of discretion.  See Roach v. Stouffer, 560 F.3d 860, 863 (8th Cir. 2009).  “A district 

court abuses its discretion when it bases its decision on a legal error or a clearly 

erroneous finding of fact.”  Roach, 560 F.3d at 863 (quoting Kennedy Bldg. 

Assocs. v. CBS Corp., 476 F.3d 530, 534 (8th Cir. 2007)). 

B. Act 301 of 2013 is Constitutional under Existing Precedent. 

Since Roe v. Wade, 410 U.S. 113 (1973), the United States Supreme Court 

has recognized that the Fourteenth Amendment of the United States Constitution 

guarantees the “constitutional liberty of the woman to have some freedom to 

terminate her pregnancy.”  Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 

869 (1992).  “The woman’s liberty is not so unlimited, however, that from the 

outset the State cannot show its concern for the life of the unborn, and at a later 

point in fetal development the State’s interest in life has sufficient force so that the 

right of the woman to terminate the pregnancy can be restricted.”  Id. 
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In Casey, the Court stated the broad conclusion that “[b]efore viability, the 

State’s interests are not strong enough to support a prohibition of abortion or the 

imposition of a substantial obstacle to the woman’s effective right to elect the 

procedure.”  Id., 505 U.S. at 846.  Applying Roe and Casey, among other cases, 

this Court invalidated a prohibition of a partial-birth abortion procedure in Carhart 

v. Gonzales, 413 F.3d 791 (8th Cir. 2005).  On certiorari, the Supreme Court 

affirmed the prohibition of the partial-birth abortion procedure, and the Court 

began defining the types of restrictions the government can impose in light of 

Casey.  See Gonzales v. Carhart, 550 U.S. 124 (2007).  In Gonzales, the Court 

assumed Casey’s premise that “a State ‘may not prohibit any woman from making 

the ultimate decision to terminate her pregnancy’” and then set forth the standards 

and policy considerations that must be taken into account in determining whether a 

statute regulating pre-viability abortions is constitutionally permissible.  Gonzales, 

550 U.S. at 146 (quoting Casey, 505 U.S. at 879).  The Court held that a federal 

statute prohibiting all “intact dilation and evacuation” abortions, both pre-viability 

and post-viability, was constitutional.  Id. at 124. 

Consistent with the Court’s holding in Gonzales, states nationwide have 

enacted many laws that regulate and limit whether, when, and under what 

circumstances a woman may obtain an abortion: 

 39 states require an abortion to be performed by a 
licensed physician, 20 states require an abortion to be 
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performed in a hospital after a specified point in 
pregnancy, and 18 states require the involvement of a 
second physician after a specified point. 
 

 41 states prohibit abortions after a specified point in 
pregnancy (most often fetal viability), except when 
necessary to protect the woman’s life or health.   

 
 19 states prohibit “partial-birth” abortions, and the 

prohibitions in 16 of the 19 states apply both pre-
viability and post-viability. 

 
 32 states prohibit the use of state funds for abortions 

for Medicaid enrollees in the state except where 
federal funds are available (where the woman’s life is 
in danger or the pregnancy is the result of rape or 
incest). 

 
 Nine states restrict coverage of abortion in private 

insurance plans, most often limiting coverage to when 
a woman’s life would be endangered if the pregnancy 
were carried to term. 

 
 46 states allow individual health care providers to 

refuse to participate in an abortion.  43 states allow 
individual institutions to refuse to perform abortions. 

 
 17 states mandate that women be given counseling 

before an abortion that includes information on at 
least one of the following: the link between abortion 
and breast cancer (5 states), the ability of a fetus to 
feel pain (12 states), and long-term mental health 
consequences for the woman (8 states). 

 
 26 states require a woman seeking an abortion to wait 

a specified period of time, usually 24 hours, between 
the time she receives counseling and the time the 
procedure is performed. 
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 38 states require some type of parental involvement in 
a minor’s decision to have an abortion.  21 states 
require one or both parents to consent to the 
procedure.   

 
Guttmacher Institute, State Policies in Brief, “An Overview of Abortion Laws,” 

May 10, 2014, available at www.guttmacher.org/statecenter/spibs/spib_OAL.pdf. 

State regulations of abortion, including regulations that limit and restrict pre-

viability abortions, are permissible under Roe, Casey, and Gonzales.   

Among the existing state regulations of abortion are many state laws that 

regulate abortions prior to viability.  See, e.g., Ga. Code Ann. § 16-12-141(c)(1) 

(“No abortion is authorized or shall be performed if the probable gestational age of 

the unborn child has been determined . . . to be 20 weeks or more . . .”); Ind. Code 

§ 16-34-2-1 (“Abortion shall in all instances be a criminal act, except when 

performed . . . before the earlier of viability of the fetus or twenty (20) weeks of 

postfertilization age . . .”); Kan. Stat. § 65-6722 – 6724 (“No person shall perform 

or induce, or attempt to perform or induce an abortion upon a pain-capable unborn 

child . . .”); La. Rev. Stat. § 40:1299.30.1 (Louisiana Pain-Capable Unborn Child 

Protection Act; “No person shall perform or induce or attempt to perform an 

abortion upon a woman when it has been determined . . . that the probable 

postfertilization age of the woman’s unborn child is twenty or more weeks . . .”); 

Neb. Rev. Stat. §§ 28-3,102 – 3,111 (Nebraska Pain-Capable Unborn Child 

Protection Act; “No person shall perform or induce or attempt to perform or induce 
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an abortion upon a woman when it has been determined . . .  that the probable 

postfertilization age of the woman’s unborn child is twenty or more weeks . . .”); 

Okla. Stat. tit. 63, § 1-745 (Oklahoma Pain-Capable Unborn Child Protection Act; 

“No person shall perform or induce or attempt to perform or induce an abortion 

upon a woman when it has been determined . . . that the probable postfertilization 

age of the woman’s unborn child is twenty (20) or more weeks . . .”).   

In this case, the State contends that Act 301 does not prohibit abortions prior 

to viability.  Act 301 allows for abortions in all pre-viability cases up to the point 

of both twelve weeks’ gestational age and the detection of a fetal heartbeat.  

“Between 85 and 90 percent of the approximately 1.3 million abortions performed 

each year in the United States take place in the first three months of pregnancy[.]”  

Gonzales, 550 U.S. at 134.  Common first trimester abortion methods include 

medical abortions (using medicines to terminate pregnancy) and vacuum aspiration 

(otherwise known as suction curettage).  Id.  Act 301 neither prohibits nor 

regulates first trimester abortions.  Act 301 regulates some abortions that take place 

after twelve weeks’ gestational age and the detection of a fetal heartbeat.  Even in 

cases where gestational age has surpassed twelve weeks and a fetal heartbeat has 

been detected, Act 301 does not regulate an abortion if the abortion is necessary to 

save the life of the mother, if the pregnancy results from rape or incest, if there is a 

medical emergency, or if a medical procedure is necessary to prevent the death of 
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the pregnant woman or to preserve the life of the pregnant woman.  Ark. Code 

Ann. § 20-16-1305(a)(1) & (b). 

Act 301 is not a blanket ban on pre-viability abortions.  Act 301 does not 

even regulate pre-viability abortions prior to twelve weeks’ gestational age and the 

detection of a fetal heartbeat.  Act 301 limits some pre-viability abortions after 

twelve weeks’ gestational age and the detection of a fetal heartbeat.  But Act 301 

does not prohibit any woman from terminating her pregnancy in the first trimester, 

when the vast majority of abortions are performed, supra.  Therefore, Act 301 does 

not violate Casey’s proclamation that a State may not prohibit a woman from 

making the ultimate decision to terminate her pregnancy prior to viability.  

Because Act 301 regulates later-term pre-viability abortions, but does not flatly 

prohibit pre-viability abortions (and does not even regulate earlier-term, pre-

viability abortions), the relevant question in this case is whether Act 301 

“measured by its text in this facial attack imposes a substantial obstacle to late-

term, but previability, abortions.”  Gonzales, 550 U.S. at 156.  The legislation 

would be “unconstitutional ‘if its purpose or effect is to place a substantial obstacle 

in the path of a woman seeking an abortion before the fetus attains viability.’”  Id. 

(quoting Casey, 505 U.S. at 878).  If the legislation does not impose a substantial 

obstacle to abortion and the legislation “furthers the legitimate interest” of the 

State, the legislation should be upheld.  Id. at 146.  
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“[T]he elementary rule is that every reasonable construction must be 

resorted to, in order to save a statute from unconstitutionality.”  Edward J. 

DeBartolo Corp. v. Fla. Gulf Coast Bldg. & Constr. Trades Council, 485 U.S. 568, 

575 (1988) (quoting Hooper v. Cal., 155 U.S. 648, 657 (1895)).  “It is true this 

longstanding maxim of statutory interpretation has, in the past, fallen by the 

wayside when the Court confronted a statute regulating abortion[,]” when the 

Court at times employed an antagonistic canon of construction under which “a 

permissible reading of the statute [was] to be avoided at all costs.”  Gonzales, 550 

U.S. at 153 (quoting Stenberg v. Carhart, 530 U.S. 914, 977 (2000) (Kennedy, J., 

dissenting) (quoting Thornburg v. Am. Coll. of Obstetricians & Gynecologists, 476 

U.S. 747, 829 (1986) (O’Connor, J., dissenting)).  However, “Casey put this novel 

statutory approach to rest.”  Id. at 154 (citing Stenberg, at 977 (Kennedy, J., 

dissenting)).  Accordingly, this Court should resort to every reasonable 

construction of Act 301 in order to find Act 301 constitutional.  

1. Act 301 does not have the purpose or the effect of placing a 
“substantial obstacle” in the path of a woman seeking an 
abortion before the fetus attains viability. 

 
“[T]he fact that a law which serves a valid purpose, one not designed to 

strike at the right itself, has the incidental effect of making it more difficult or more 

expensive to procure an abortion cannot be enough to invalidate it.”  Gonzales, 550 

U.S. at 157-58 (quoting Casey, 505 U.S. at 874).  In upholding the abortion 
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regulation that prohibited pre-viability partial birth abortions in Gonzales, the 

Supreme Court noted that despite the fact that the “necessary effect of the 

regulation” would “be to encourage some women to carry the infant to full term, 

thus reducing the absolute number of late-term abortions,” the regulation was 

constitutional.  Id., 550 U.S. at 160.  Likewise, while Act 301 may prompt some 

women who consider abortion to make the ultimate decision earlier than they 

might otherwise have made the decision, Act 301 is constitutional because it does 

not “prohibit any woman from making the ultimate decision to terminate her 

pregnancy.”  Id. at 146 (citing Casey, 505 U.S. at 879).  Therefore, Act 301 does 

not impose a substantial obstacle to pre-viability abortions. 

In Casey, the Court explained that the woman’s right to make the ultimate 

choice regarding abortion is not insulated from the State’s interests in protecting 

the life of the child and the health of the mother:  “Regulations which do no more 

than create a structural mechanism by which the State, or the parent or guardian of 

a minor, may express profound respect for the life of the unborn are permitted, if 

they are not a substantial obstacle to the woman’s exercise of the right to choose.”  

Id. at 877.  As medical advances have provided greater information about the 

developing child, the Supreme Court has recognized the need to balance the 

woman’s right to abortion with the State’s interests in protecting the life of the 

child and the health of the mother.  Gonzales, 550 U.S. at 146.  The Supreme Court 
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has now recognized that “a fetus is a living organism while within the womb, 

whether or not it is viable outside the womb.”  Id. at 147.  Act 301 provides a 

reasonable balance of a pregnant woman’s right to abortion, and the State’s 

interests in protecting the life of the unborn child and the health of the woman.  Act 

301 does not pose an undue burden upon a woman’s right to abortion under Casey 

and Gonzales.   

The Supreme Court has noted that 85-90% of abortions in the United States 

occur in the first three months of pregnancy.  Gonzales, 550 U.S. at 134.  Act 301 

does not place any obstacle in the path of a woman seeking an abortion in the first 

three months of pregnancy.  After that point, Act 301 does not regulate abortions 

unless and until a fetal heartbeat is detected, and even where a fetal heartbeat is 

detected, Act 301 does not regulate abortions in cases where abortions are 

necessary to protect the health or life of the mother, cases where the pregnancy 

results from rape or incest, cases involving a medical emergency, and cases where 

the fetus is diagnosed with a lethal fetal disorder.  Act 301 allows any pregnant 

woman to obtain an abortion for any reason and without any obstacle in her path 

so long as she does so in the first trimester, which is when the vast majority of 

abortions occur.  Act 301 contains reasonable regulations allowing women to 

obtain abortions without obstacle after the first trimester in cases where 

circumstances may cause women to decide that they want or need abortions after 
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the first trimester.  Additionally, Arkansas law provides a safe haven for women 

who choose to relinquish parental rights to a child within 30 days of birth.  See 

Ark. Code Ann. § 9-34-202.  In furtherance of the State’s indisputable legitimate 

interests in protecting the lives of unborn children, protecting the health and lives 

of pregnant women, and regulating the medical profession, infra, the State should 

be allowed to encourage women to exercise their right to an abortion in the first 

trimester of pregnancy.  

2. Act 301 furthers legitimate State interests. 
 

“[T]he State has legitimate interests from the outset of the pregnancy in 

protecting the health of the woman and the life of the fetus that may become a 

child.”  Casey, 505 U.S. at 846.  See also Roe v. Wade, 410 U.S. at 162 

(acknowledging that the State has an “important and legitimate interest in 

protecting the potentiality of human life.”); Gonzales, 550 U.S. at 126 (“A central 

premise of Casey’s joint opinion [is] that the government has a legitimate, 

substantial interest in preserving and promoting fetal life[.]”).  Thus, the State 

“may use its voice and its regulatory authority to show its profound respect for the 

life within the woman.”  Gonzales, 550 U.S. at 157.  Regulatory considerations 

“are within the legislative competence when the regulation is rational and in 

pursuit of legitimate ends.”  Id. at 166.  See also Stenberg, 530 U.S. at 968 

(Kennedy, J., dissenting) (“The legislatures of the several States have superior 
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factfinding capabilities [and] the Court is not suited to be the Nation’s ex officio 

medical board with powers to approve or disapprove medical and operative 

practices and standards throughout the United States.”) (internal quotation marks 

and citations omitted); Ayotte v. Planned Parenthood of N. New England, 546 U.S. 

320, 329-30 (2006) (explaining that broad injunctions substitute the Court’s 

judgment for the judgment of the legislature). 

Act 301 furthers the State’s legitimate interest in protecting the health and 

life of a pregnant woman.  Act 301 recognizes this purpose because Act 301 does 

not regulate “[a]n abortion performed to save the life of the mother[.]”  Ark. Code 

Ann. § 20-16-1305(b)(1).  Act 301 further recognizes this purpose because Act 301 

does not regulate abortions in “[a] medical emergency” (Ark. Code Ann. § 20-16-

1305(b)(3)), which is defined as a condition in which an abortion is necessary “[t]o 

preserve the life of the pregnant woman whose life is endangered by a physical 

disorder, physical illness, or physical injury, including a life-endangering physical 

condition caused by or arising from the pregnancy itself, or when continuation of 

the pregnancy will create a serious risk of substantial and irreversible impairment 

of a major bodily function of the pregnant woman[.]”  Ark. Code Ann. § 20-16-

1302(6).  Act 301 further protects the health of a pregnant woman because Act 301 

does not regulate abortion at any stage of a pregnancy resulting from rape or incest.  

Ark. Code Ann. § 20-16-1305(b)(2).   
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Additionally, the vast majority of abortions are “medical abortions” that 

occur within the first eight weeks of pregnancy.  Medical abortions are the safest 

abortions for pregnant women, and are entirely unregulated by Act 301.  Abortions 

performed after eight weeks are typically “surgical abortions.”  Surgical abortions 

are inherently more dangerous for pregnant women.  Complications of abortion, 

including abortion-related maternal death, increase significantly every week the 

abortion is delayed beyond the early stages of pregnancy.  For this reason among 

other reasons, the vast majority of abortions are medical abortions occurring within 

the first eight weeks of pregnancy.  Thus, the vast majority of abortions, the safest 

abortions for pregnant women, and the abortions least likely to carry 

complications, are entirely unregulated by Act 301.  Many surgical abortions are 

also entirely unregulated by Act 301 (any that occur prior to both 12 weeks’ 

gestation and the detection of a fetal heartbeat, and any that fall under an 

unregulated exception).  The only abortions regulated by Act 301 are surgical 

abortions after at least 12 weeks’ gestation and the detection of a fetal heartbeat, 

and then only when the various exceptions do not apply.  By encouraging earlier 

abortions, and encouraging medical abortions (which are never regulated by Act 

301) rather than surgical abortions (which are sometimes regulated by Act 301), 

Act 301 furthers the State’s legitimate interest in protecting the health and life of a 

pregnant woman. 
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Act 301 also undeniably furthers “the State’s interest in promoting respect 

for human life at all stages in the pregnancy.”  Gonzales, 550 U.S. at 163.  See also 

Casey, 505 U.S. at 846 (acknowledging that the State has a legitimate interest in 

protecting the life of the fetus “from the outset of pregnancy.”); Roe v. Wade, 410 

U.S. at 162 (acknowledging that the State has an “important and legitimate interest 

in protecting the potentiality of human life.”).  The abortion regulations set forth in 

Act 301 directly advance the State’s interest in protecting the human lives of 

unborn children.  “The State’s interest in respect for life is advanced by the 

dialogue that better informs the political and legal systems, the medical profession, 

expectant mothers, and society as a whole of the consequences that follow from a 

decision to elect a late-term abortion.”  Gonzales, 550 U.S. at 160.  States are not 

precluded from recognizing the essential humanity of unborn children and from 

enacting regulations that advance society’s interest in protecting unborn children.  

The Supreme Court “has confirmed the validity of drawing boundaries to prevent 

practices that extinguish life and are close to actions that are condemned.”  

Gonzales, 550 U.S. at 128 (citing Washington v. Glucksberg, 521 U.S. 702, 732-35 

and n. 23 (1997)).  

This Court has recently determined that scientific evidence revealed since 

1973 demonstrates that an unborn child is a living human being, and therefore 

states can require physicians who perform abortions to inform women that 
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“abortion will terminate the life of a whole, separate, unique, living human being.”  

Planned Parenthood of Minn., N.D., S.D. v. Rounds, 530 F.3d 724, 726 (8th Cir. 

2008) (en banc).  This is a significant development since 1973, when the Supreme 

Court only acknowledged the State’s interest in protecting the “potentiality of 

human life.”  Roe, 410 U.S. at 162.  This Court has also recently determined that 

sufficient scientific evidence exists that abortion increases the risks of depression, 

suicide, and suicide ideation, that states may require physician disclosures to 

women regarding the increased risks of depression and related psychological 

distress, suicide, and suicide ideation, to which pregnant women are subjected 

when they seek abortions.  See Planned Parenthood of Minn., N.D., S.D. v. 

Rounds, 686 F.3d 889 (8th Cir. 2012) (en banc).  If states can act on new scientific 

evidence to require physicians to make these sorts of disclosures to women who 

seek abortions, then the State of Arkansas should be able to act on the same 

scientific evidence to protect human life.      

In addition to the State’s unquestionably legitimate interests in protecting the 

health of the mother and the life of the fetus that may become a child, “[t]here can 

be no doubt the government ‘has an interest in protecting the integrity and ethics of 

the medical profession.’”  Gonzales, 550 U.S. at 157 (quoting Glucksberg, 521 

U.S. at 731).  Act 301 protects the integrity and ethics of the medical profession, 

specifically physicians who perform abortions, by requiring those physicians to 
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perform a fetal heartbeat test prior to performing an abortion, and by regulating 

abortions based upon the result of the fetal heartbeat test.  Just as Act 301 

encourages pregnant mothers to seek safer and more humane abortions earlier in 

pregnancy, Act 301 encourages physicians to perform abortions earlier in 

pregnancy, which furthers the integrity and ethics of the medical profession.  Even 

if the Appellees disagree with the policy assertion that Act 301 protects the 

integrity and ethics of the medical profession, “[m]edical uncertainty does not 

foreclose the exercise of legislative power in the abortion context any more than it 

does in other contexts.”  Gonzales, 550 U.S. at 165.  Further, “[t]he law need not 

give abortion doctors unfettered choice in the course of their medical practice, nor 

should it elevate their status above other physicians in the medical community.”  

Id. at 163. 

Act 301 furthers the State’s legitimate interests in protecting the life and 

health of the pregnant woman, protecting the life of the unborn child, and 

protecting the integrity and ethics of the medical profession.   

C. Recent Supreme Court Decisions Suggest an Express Change in 
Supreme Court Doctrine. 

 
In Roe, the Supreme Court held that the point at which “the State’s 

important and legitimate interest in potential life” becomes “compelling” is “at 

viability.”  Id. at 164.  “This is so because the fetus then presumably has the 

capacity of meaningful life outside the mother’s womb.”  Id.  However, the 
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Supreme Court offered no explanation why the State cannot consider this 

“important and legitimate interest” prior to viability.  The Supreme Court has 

subsequently recognized in Casey and Gonzales that in fact, the State can consider 

this “important and legitimate interest” prior to viability, but the Supreme Court 

has declined to renounce the “rule of law” announced in Roe that the State may not 

prohibit “[t]he woman’s right to terminate her pregnancy before viability[.]”  

Casey, 505 U.S. at 871.   

In Gonzales, the Supreme Court indicated that the State may regulate 

abortion prior to viability in furtherance of its interest in protecting the lives of 

unborn children even if such regulation interferes with a woman’s right to 

terminate her pregnancy prior to viability.  The State’s interest in protecting the 

human life of the fetus does not begin at viability, rather, the State’s interest begins 

at “the outset of pregnancy.”  Casey, 505 U.S. at 846.  See also Gonzales, 550 U.S. 

at 126 (“[B]y common understanding and scientific terminology, a fetus is a living 

organism within the womb, whether or not it is viable outside the womb.”).  

Clearly, the viability standard does not turn on the State’s interest in the human life 

of the fetus, because the State’s interest exists from the outset of pregnancy, and 

the State’s interest does not change at viability.   

The Supreme Court has also never explained why viability may be important 

from the pregnant woman’s perspective, at least not with respect to her freedom to 
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terminate her pregnancy.  The Supreme Court routinely announces, essentially, that 

viability is the standard because viability is the standard, but without any 

explanation of why this is so beyond the explanation in Roe.  See, e.g., Casey, 505 

U.S. at 869-70 (“the line should be drawn at viability, so that before that time the 

woman has a right to choose to terminate her pregnancy.”); Gonzales, 550 U.S. at 

146 (“We assume the following principles for the purposes of this opinion.  Before 

viability, a State ‘may not prohibit any woman from making the ultimate decision 

to terminate her pregnancy.’”) (quoting Casey, 505 U.S. at 879).  Of course, if the 

Supreme Court draws the line at viability, then a woman will, as a result, have the 

right to choose to terminate her pregnancy before that time.  The same would be 

true if the Supreme Court selected any point in pregnancy, before or after viability.   

The Supreme Court has not explained why the woman’s right to choose to 

terminate her pregnancy is paramount until the fetus reaches viability, despite the 

Supreme Court’s recognition that the State’s legitimate interest in the life of the 

fetus begins at the outset of pregnancy, when the life of the fetus begins.  The 

Supreme Court’s viability standard is conclusory and arbitrary.  See, e.g., 

Thornburg, 476 U.S. at 794 (White, J., dissenting) (“[T]he Court’s choice of 

viability as the point at which the State’s interest becomes compelling is entirely 

arbitrary.”); Akron v. Akron Ctr. for Reproductive Health, Inc., 462 U.S. 416, 461 

(1983) (O’Connor, J., dissenting) (“The choice of viability as the point at which 
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the state interest in potential life becomes compelling is no less arbitrary than 

choosing any point before viability or any point afterward.”) (emphasis in 

original); Randy Beck, “Gonzales, Casey, and the Viability Rule,” 103 NW. U. 

Law Rev. 249, 250 n. 6 (quoting J. Marshall, Roe’s author, in a cover 

memorandum to other Justices that accompanied a draft of Roe) (“You will 

observe that I have concluded that the end of the first trimester is critical.  This is 

arbitrary, but perhaps any other selected point, such as quickening or viability, is 

equally arbitrary.”).   

The viability standard announced in Roe should be revisited and overturned.  

Roe was decided over 40 years ago.  Advances in medical technology and medical 

care, specifically as they relate to pregnancy and childbirth, demonstrate that the 

viability standard is outdated and unnecessary to protect a woman’s right to choose 

to terminate her pregnancy via abortion.  The vast majority of abortions today are 

performed in the first eight weeks of pregnancy (typically via medication rather 

than surgically), and the earlier an abortion is performed, the safer it is for the 

health and life of the pregnant woman.  Act 301 contains exceptions that apply to 

scenarios where an abortion may become necessary after 12 weeks’ gestation, 

when a woman might have been previously planning to carry the fetus to term.   

The mere possibility that a situation could arise where a woman suddenly 

decides that she desires an abortion after twelve weeks’ gestation and the detection 
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of a fetal heartbeat, and under circumstances that are not already excepted by Act 

301, does not render Act 301 unconstitutional.  The same situation could arise 

post-viability, yet the Supreme Court has held since Roe that states may completely 

proscribe abortions post-viability unless necessary to preserve a woman’s life or 

health.  There is simply no reason the same cannot be true at an earlier stage in 

pregnancy, so long as any abortion regulation still allows a pregnant woman a 

meaningful opportunity to exercise her choice to terminate her pregnancy.  Act 301 

does that.  This Court should conclude that Act 301 is constitutional. 

 II. CONCLUSION 

In 1973, the Supreme Court stated that “prior to the end of the first trimester, 

the abortion decision and its effectuation must be left to the medical judgment of 

the pregnant woman’s attending physician.”  Roe, 410 U.S. at 164.  However, the 

Court later jettisoned the trimester framework set forth in Roe (Casey, 505 U.S. at 

871-73), clarified that the State’s legitimate interests permit regulation pre-viability 

(id. at 869), recognized the State’s strong interest in regulating the medical 

profession (Gonzales, 550 U.S. at 157), and ultimately concluded that a regulation 

that prohibited certain pre-viability abortions survived a facial constitutional 

challenge, id. at 156.  Act 301 regulates certain pre-viabilty abortions without 

placing a substantial obstacle in the path of a woman seeking a pre-viability 

abortion, and in furtherance of the State’s legitimate interests in protecting the 
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human life of the fetus, protecting the life and health of the pregnant woman, and 

protecting the integrity and ethics of the medical profession.  In accord with Roe, 

Casey, and Gonzales, Act 301 is based upon important state interests about the 

consequences of late-term abortion for both the pregnant woman and the unborn 

human child.  For the foregoing reasons, the State of Arkansas respectfully 

requests that the district court’s constitutional ruling and permanent injunction be 

reversed, and that this Court declare Arkansas Act 301 of 2013 constitutional. 

      Respectfully submitted, 
 
      DUSTIN McDANIEL 
      Arkansas Attorney General 
 
  
                                      By:  /s/ Colin R. Jorgensen 
      Colin R. Jorgensen, Ark. Bar No. 2004078 
      Assistant Attorney General 
      323 Center St., Suite 200 
      Little Rock, AR  72201 
      (501) 682-3997 
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