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STATEMENT OF INTEREST OF AMICI CURIAE1 

Physicians for Reproductive Health (“PRH”) is a doctor-led, national not-

for-profit organization that relies upon evidence-based medicine to promote sound 

reproductive health care policies.  Comprised of physicians, PRH brings medical 

expertise to discussions of public policy on issues affecting reproductive health 

care and advocates for including comprehensive reproductive health services as 

part of mainstream medical care.  Ensuring the constitutionally-protected right of 

women to access safe, legal abortions is one such aspect of comprehensive 

reproductive health care within PRH’s objectives.   

As an organization of medical professionals, PRH is particularly sensitive to 

the dangers arising from reproductive health care policies that are based on 

misinformation or inadequate information, and is keenly attuned to the importance 

of informed public discourse concerning issues affecting reproductive health.  To 

that end, PRH strives to ensure that legislative and judicial decision-making is 

based on medical and scientific fact.    

 

                                           
1 Pursuant to Fed. R. App. Proc. 29(c)(5), amici state that no counsel for a party 
authored this brief in whole or in part, and no person or entity, other than amici 
curiae, their members, or their counsel, made any monetary contribution to the 
preparation or submission of this brief.  Additionally, pursuant to Fed. R. App. 
Proc. 29(a), amici state that all parties to this appeal have consented to the filing of 
this brief.  
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The National Abortion Federation (NAF) is the professional association of 

abortion providers in North America. NAF’s mission is to ensure safe, legal, and 

accessible abortion care, which promotes health and justice for women.  Since 

1977, NAF has ensured the safety and high quality of abortion practice with 

standards of care, protocols, and accredited continuing medical education. NAF’s 

evidence-based Clinical Policy Guidelines establish the standards for quality 

abortion care in North America.  NAF’s members include private and non-profit 

clinics, women’s health centers, physicians’ offices, and hospitals who together 

care for more than half the women who choose abortion in the United States and 

Canada each year. 

PRH and NAF have reviewed the submission of the Arkansas State Medical 

Board (“Appellants”) currently before this Court, and are deeply concerned about 

the threat to the well-being of pregnant women posed by the ban on abortions at or 

after twelve weeks of pregnancy.  Through this submission, PRH and NAF seek to: 

(a) correct several misstatements and unsupportable assumptions concerning the 

medical aspects of viability, abortion, gestation, and childbirth; (b) discuss 

scientific evidence pertaining to abortion and the health of women where 

Appellants or other amici have offered either no evidence or evidence of poor 

quality; and (c) supplement the Court’s understanding of the medical implications 
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of a ban on abortion for women seeking an abortion after twelve weeks of 

pregnancy.  

INTRODUCTION  

In a brazen attempt to circumvent forty-year old Supreme Court doctrine 

protecting a woman’s constitutional right to have an abortion prior to viability, the 

State of Arkansas enacted Act 301 of the 2013 Regular Session of the 89th General 

Assembly of Arkansas (“Act 301”), which, inter alia, banned all abortions after as 

few as twelve weeks of gestation when a fetal heartbeat is detectable, except under 

three narrow exceptions.  In a Decision and Order, dated March 14, 2014 (the 

“Decision”), Judge Susan Weber Wright, of the United States District Court, 

Eastern District of Arkansas, granted partial summary judgment to Plaintiffs-

Appellees, permanently enjoining enforcement of this unconstitutional prohibition.  

(Appx. 66-82.)  Appellants subsequently appealed.  (Appx. 84.)  PRH and NAF 

submit this brief in support of Plaintiffs-Appellees, and urge that the District 

Court’s Decision be affirmed.  
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ARGUMENT 

I. ACT 301’S BAN ON ABORTIONS DOES NOT PASS 
CONSTITUTIONAL MUSTER UNDER THE STANDARD 
ARTICULATED BY ROE AND CASEY 

A. Act 301’s Ban Affects Women Seeking Abortions Before Viability  

There is no dispute that a woman has “a right…to choose to have an 

abortion before viability and to obtain it without undue interference from the 

State,” and that “before viability, the State’s interests are not strong enough to 

support a prohibition of abortion or the imposition of a substantial obstacle to the 

woman’s effective right to elect the procedure.”  Planned Parenthood of Se. Pa. v. 

Casey, 505 US 833, 846 (1992) (citing Roe v. Wade, 410 U.S. 113, 163-65 [1973]).  

By prohibiting abortions before viability, Act 301 is nothing less than a direct 

attack on this right—a right which has been challenged, and upheld, time and time 

again.  

There is no medical evidence suggesting that viability at only twelve weeks’ 

gestation is possible, even if fetal cardiac activity is detected.  Nor do Appellants 

attempt to offer any.  The only evidence regarding viability before the District 

Court is a sworn and uncontroverted declaration of Dr. Janet Cathey, a board-

certified specialist in the area of obstetrics and gynecology, who averred that “[a]t 

twelve (12) weeks of pregnancy, a fetus cannot in any circumstance survive 
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outside the uterus.” 2  (Appx. 65 at ¶ 4.)  Accordingly, the District Court properly 

found that, “[t]he State presents no evidence that a fetus can live outside the 

mother’s womb at twelve weeks, and the State does not dispute Dr. Cathey’s 

testimony that ‘a fetus at [twelve] weeks is not and cannot be viable’ and that 

viability generally is not possible until at least twenty-four weeks.”  (Appx. 40.)   

While conclusions about the precise threshold of viability vary somewhat 

across medical studies, and while advances in medical research, maternal care, and 

neo-natal conditions have improved outcomes of some extremely premature births 

in the 40 years since Roe was decided, no study has ever concluded that this 

threshold lies at or anywhere near twelve weeks.3  Thus, Act 301’s prohibition is 

equivalent to an impermissible ban on abortions prior to the point of viability, and 

this Court should affirm the District Court’s holding that Act 301’s ban is 

unconstitutional under Roe and its progeny.   

                                           
2 Appellants do not challenge Dr. Cathey’s definition of “viability” as “the point in 
pregnancy at which there is a reasonable likelihood of sustained fetal survival 
outside the uterus.”  (Appx. 65 at ¶ 4).  See also Colautti v. Franklin, 439 U.S. 379, 
388 (1979). 
3 While medical experts maintain that viability is not possible only twelve weeks 
into a pregnancy, they agree that the threshold of viability can only be determined 
on a case-by-case basis and is dependent upon, among other factors, the extent of 
fetal development, maternal health, environmental conditions, and the quality of 
available medical intervention.  See GH Breborowicz, Limits of fetal viability and 
its enhancement, Early Pregnancy Vol. 5 No. 1 (2001) at 49-50 (finding that 
viability is not an intrinsic property of the fetus because viability should be 
understood in terms of both biological and technological factors).   
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B. The Provision Of Act 301 Prohibiting Abortions Before Viability Is Not 
A Regulation; It Is An Unconstitutional Ban  

Notwithstanding decades-old law that safeguards a woman’s right to an 

abortion prior to viability, Act 301 prohibits a woman from doing so starting at 

twelve weeks of pregnancy if a fetal heartbeat is detected, unless her life is in 

danger, she is a victim of rape or incest, or she is experiencing a “medical 

emergency.”  Ark. Code. Ann. § 20-16-1302, et seq.  Appellants make several 

futile attempts to portray this prohibition as a regulation allowed under Casey, 

rather than the unconstitutional ban that it is.  First, Appellants inexplicably 

declare, ipso facto, that Act 301 “does not prohibit abortions prior to viability.”  

(App. Br. 11.)  Given that there is no dispute that Act 301 prohibits women from 

obtaining abortions as early as twelve weeks into their pregnancies, this statement 

is wholly inconsistent with uncontroverted medical fact regarding the limits of 

viability, and is simply incorrect.  See supra at 4-5.   

Appellants next contend that Act 301 is not a ban because most women 

obtain abortions in the first trimester.  (App. Br.  11.)  However, Appellants offer 

no explanation as to how Act 301 does not constitute an outright ban for those 

women who seek abortions at or after twelve weeks of pregnancy—a population 
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that constitutes approximately 20% of all women who have abortions in Arkansas.4  

See Ark. Dep’t of Health, Ctr. for Health Statistics, Induced Abortions by 

Gestational and Age—Act 353, 2013 (June 3, 2014), available at: 

http://www.healthy.arkansas.gov/programsServices/healthStatistics/Documents/ab

ortion/2013ITOP.pdf (last visited July 7, 2014).5  

Finally, Appellants argue that Act 301 is no different from other states’ pre-

viability regulations and, therefore, should be upheld.  Appellants cite to statutes 

from a variety of states, including those requiring that abortions be performed by 

licensed physicians, that counseling be provided, that a 24-hour waiting period be 

                                           
4 Of the 3,782 abortions performed in Arkansas in 2012, 782 abortions took place 
at or after 12 weeks of pregnancy.  Of the 3,732 abortions performed in Arkansas 
in 2013, 708 abortions took place at or after 12 weeks.  See id.; Ark. Dep’t of 
Health, Ctr. For Health Statistics, Induced Abortions by Gestational and Age—Act 
353, 2012, available at 
http://www.healthy.arkansas.gov/programsServices/healthStatistics/Documents/ab
ortion/2013ITOP.pdf (last visited July 7, 2014).  
5 Appellants’ contention that Act 301’s ban on abortion is a mere “regulation” 
because it affects only a minority of the relevant population was rejected.   Indeed, 
in an Order dated May 23, 2013, the District Court correctly found that “an 
abortion law cannot pass muster on the ground that it would impose no burden to 
some or even the majority of women who would seek an abortion,” and citing 
Casey, stated that “the proper focus of constitutional inquiry is the group for whom 
the law is a restriction, not the group for whom the law is irrelevant.”  (Appx. 48.)  
The group for which Act 301 is a restriction is the 20% of Arkansan women who 
seek abortions after twelve weeks of pregnancy but who do not meet the 
requirements of the statute’s three exceptions.  Because the restriction applicable to 
this group is an absolute prohibition against abortion (and not a “regulation” of 
abortion), this Court must affirm the District Court’s finding that Act 301 is 
unconstitutional under Casey. 
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observed, and that parental involvement be part of a minor’s decision.  (App. Br. 9-

10.)  Indeed, Appellants do not cite a single example of another state’s law that 

both imposes a ban as broad and far-reaching as that in Act 301 and has survived 

legal challenge.  Appellants’ failure to do so stems from the fact that Act 301 is not 

a law that, like a regulation, merely has the “incidental effect of making it more 

difficult or more expensive to procure an abortion.”  Casey, 505 U.S. at 874.  

Rather, under the thin guise of “regulation,” Act 301 prohibits outright all 

abortions at or after twelve weeks where fetal cardiac activity is detected for all 

women whose lives are not in imminent danger, who are not pregnant as a result of 

rape or incest, or who are not experiencing a “medical emergency.”  For these 

women, this “regulation” is the same as a ban.  Appellants entirely disregard the 

glaring contrast between the regulations to which they cite and the ban in Act 301, 

and their discussion of the two in tandem only highlights that their argument has 

no merit. 

II. ACT 301 IS INCONSISTENT WITH THE STATE’S INTEREST IN 
“PROTECTING THE HEALTH AND LIVES OF PREGNANT 
WOMEN” 

Appellants purport to reconcile Act 301 with the “State’s indisputable 

legitimate interests in…protecting the health and lives of pregnant women and 

regulating the medical profession…”  (App. Br. 16.)  Appellants anchor their 

argument to two features of Act 301: the supposed encouragement of allegedly 
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safer medical abortions arising from the prohibition of surgical abortion at or after 

the twelve-week threshold, and the statutory exceptions that permit otherwise 

prohibited abortions when a pregnant woman’s life is in danger or when a “medical 

emergency” exists.  (App. Br. 17.)  However, Appellants’ reliance on these 

features to support its view that Act 301 protects women’s health is misplaced, and 

the flawed arguments that flow therefrom are further weakened by the incorrect 

assumptions Appellants make and an outright lack of support in medical fact.  

Worse yet is Appellants’ failure to appreciate all of the medical evidence that 

demonstrates how the restrictions of Act 301 actively imperil women’s health and 

safety.  At bottom, Act 301’s ban on abortion does not serve the State’s otherwise 

laudable interest in promoting the welfare of pregnant women and should not be 

upheld on this basis.  

A. Appellants’ Claim That Act 301 Promotes Women’s Health Is Rooted 
In A Fundamentally Incorrect  Understanding Of The Safety And 
Availability Of Medical And Surgical Abortions  

Appellants submit that Act 301 furthers the State’s legitimate interest in 

women’s health because it “encourage[s] medical abortions…rather than surgical 

abortions.”  (App. Br. 18.)  Appellants’ argument rests on two unsupported 

premises:  first, “[s]urgical abortions are inherently more dangerous for pregnant 

women,” and second, “[m]edical abortions are the safest abortions for pregnant 

women, and are entirely unregulated by Act 301.”  Id.  Neither premise is sound.  
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First, Appellants conflate the safety of earlier versus later abortions with the 

safety of surgical versus medical abortions to arrive at the incorrect conclusion 

about the purportedly “inherent” dangers of surgical abortions vis a vis medical 

abortions.  In actuality, the safety of medical abortions and surgical abortions is 

comparable, and no evidence in the record suggests otherwise.  (App. Br. 18.)  See 

e.g., Royal College of Obstetricians and Gynecologists, The Care of Women 

Requesting Induced Abortion (2011) available at 

http://www.rcog.org.uk/files/rcog-corp/Abortion%20guideline_web_1.pdf  (last 

visited July 17, 2014) (hereafter the “RCOG Report”) at 37; National Abortion 

Federation, Safety of Abortion (2006), available at: 

https://www.prochoice.org/pubs_research/publications/downloads/about_abortion/

safety_of_abortion.pdf  (last visited July 16, 2014).  The advantages and 

disadvantages of medical and surgical abortions varies with women’s preferences 

or individual medical needs,6 and accordingly, it is the ability to choose the type of 

                                           
6 Surgical abortions may be preferable to some women because, among other 
reasons, they are completed within a relatively short and predictable amount of 
time in a single-step process, and in most cases, require no follow-up, whereas 
medical abortions require more active participation in a multi-step process, more 
cramping, and less certainty about when the abortion is complete.  On the other 
hand, some women prefer medical abortions because they view it as less invasive 
and more private (because they can administer it at home.)  See Pak Chung Ho, 
Women’s Perceptions on Medical Abortion, Contraception, Vol. 24 (2006) at 11-
15;  ACOG, Practice Bulletin No. 143: Medical Management of First-Trimester 
Abortion (2014) at 3.    
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abortion that matters greatly to women.  See RCOG Report at 34, 48; Caroline 

Moreau et al., Medical Versus Surgical Abortion: the importance of women’s 

choice,  Contraception, Vol. 84 No. 3 (Sep. 2011) at 224-229.  

Second, Appellants’ contention that medical abortions are outside the reach 

of Act 301’s ban is simply wrong.  Act 301’s ban will extend to medical abortions 

because medical induction abortions are available to—and sometimes, even 

recommended for—women who have been pregnant for twelve weeks or longer.   

While not as widely available as surgical abortions, medical induction abortions of 

pregnancies that have reached at least twelve weeks are an important option to 

preserve.  Some women and physicians prefer medical abortion for terminating 

pregnancies at or after the twelfth week because of fetal anomalies, fetal genetic 

disorders, or the women’s own health issues.7  See ACOG, Practice Bulletin No. 

135: Second-Trimester Abortion (2013) at 2.  These women, and their physicians, 

believe that medical abortion is the better method to support the individual 

woman’s emotional needs consistent with her recovery from ending a desired 

pregnancy.  See J. Kerns, Women’s decision making regarding choice of second 

                                                                                                                                        
 
7 Additionally, some women cannot have surgical abortions for medical reasons, 
such an anatomical conditions of the uterus and/or cervix.  See EA Schaff, 
Methotrexate and Misoprostol When Surgical Abortion Fails, Obstet. Gynecol. 
Vol. 87 No. 3 (Mar. 1996) at 450-52. 
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trimester termination  method for pregnancy complications.  Int. J. Gynaecol 

Obstet, Vol. 116 No. 3 (Mar. 2012) at 244-48.   The safety of medical abortions, 

which Appellants concede, extends to medical induction abortions,  which are 

highly effective and would likely be utilized more frequently if they were more 

widely available and cost-effective.  Id. at 2-3; RCG Report at 72-73.   

B. The State’s Interest In The Health And Safety Of Pregnant Women Is 
Ill-Served By Act 301 Because Abortion Is Safer Than Carrying A 
Pregnancy To Term, Labor, And Delivery  

1. Appellants fail to appreciate the medical risks of continued 
pregnancy and childbirth that women will assume if they are 
denied access to abortions at or after twelve weeks of pregnancy 

In addition to their incorrect claim that all women should choose medical 

over surgical abortions to maximize safety, Appellants make a very misguided 

assumption that all women seeking to terminate a pregnancy can simply opt for 

medical abortions early in their pregnancies.  Appellants simply ignore the variety 

of circumstances outside of a woman’s control—medical, financial, or otherwise—

that might prevent her from obtaining a medical abortion early in her pregnancy.   

For example, a woman may not know or be able to confirm that she is pregnant 

until some point after the first twelve weeks of her pregnancy, particularly if she 

has a history of irregular menses or has not experienced the physical symptoms 

traditionally associated with early-stage pregnancy.  Or, a woman may suffer from 

medical conditions contraindicating medical abortion, and these conditions may 
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not be detected before she reaches the twelve-week cut-off period.8  See e.g., 

Society of Family Planning, SFP Guideline # 20122: First-trimester abortion in 

women with medical conditions (Oct. 2012)(citing A. Davey, Mifepristone and 

Prostaglandin for Termination of Pregnancy: contraindications for use, reasons 

and rationale, Contraception, Vol. 74 (2006) at 16-20).  For such women, the 

availability of abortions at or after twelve weeks of pregnancy—whether medical 

or surgical—is critical to the exercise of their rights under Roe and Casey.  

If left unchallenged, Appellants’ assumptions about the universal nature of 

first-trimester medical abortion as an option pose a great threat to women’s health.  

Although Appellants contend that Act 301 protects women from the dangers of 

abortions at or after twelve weeks of pregnancy by prohibiting these procedures 

unless one of the narrow exceptions applies, Act 301, in fact, “encourages”—or, 

more accurately, requires—women to assume the risks inherent in the continuation 

of their pregnancies, labor, and delivery, if they, for any number of reasons, did not 

obtain an abortion before reaching their twelfth week of pregnancy.  Thus, to 

evaluate the true effect of Act 301 on women’s health, one must compare the 

health risks posed by the abortions that Act 301 seeks to ban (i.e., abortions at and 

after twelve weeks of pregnancy) and the risks posed by continuing the pregnancy 

                                           
8  These conditions include chronic adrenal failure, blood clotting disorders, and 
long-term systemic corticosteroid therapy.  See id. 
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and childbirth, the only alternative available to women if Act 301 is enforced in its 

entirety. 

2. Abortion poses fewer risks to the physical and mental health of 
pregnant women than carrying a pregnancy to term, labor and 
delivery. 

Abortion, like all medical procedures, is not without its risks and 

complications, but there is widespread medical consensus that abortion is “one of 

the safest procedures in contemporary [medical] practice.”  See E. Raymond & D. 

Grimes, The Comparative Safety of Legal Induced Abortion and Childbirth in the 

United States, 119  Obstet. & Gynecol. 215-19 (2012) (hereafter, the “Raymond-

Grimes Study”); D. Grimes & M. Creinin, Induced Abortion: An Overview for 

Internists, 149 Annals Internal Med. 620, 623 (2004); M. Reeves and M. Creinin, 

Mortality in Perspective: Mifepristone-Misoprostol Medical Abortion, Johns 

Hopkins Advanced Studies in Med. Vol. 6. No. 9 (Oct. 2006) at 387-89.  Ample 

evidence demonstrates that rates of mortality and pregnancy-related complications 

associated with abortion are significantly lower than those associated with 

childbirth, particularly in recent years, where risk factors for the latter, such as 

maternal age and rates of maternal obesity and caesarian deliveries, have all been 

increasing.  See Raymond-Grimes Study at 215-19.   The Raymond-Grimes Study 

involved a comprehensive review of more than 42 million pregnancies, which 

resulted in 32 million live births and 10 million legal abortions taking place in the 
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United States between 1998 and 2005.  It showed that the rate of death associated 

with live birth is 8.8 deaths per 100,000 women,9 whereas the rate of death 

associated with abortions is 0.6 deaths per 100,000.   See id. at 216.  Put 

differently, with respect to maternal mortality, abortion is at least10 14 times safer 

than childbirth.  

The safety of abortions in contrast to carrying a pregnancy to term, labor and 

delivery is even more apparent when assessing the occurrence of pregnancy-related 

complications.  Every complication observed in the Raymond-Grimes Study was 

more prevalent in the group of women who gave birth than in the group of women 

who had abortions.  These complications ranged from moderate to potentially life-

threatening in severity, and included asthma, urinary tract infections, hypertensive 

disorders, hemorrhage, anemia, and pelvic/perineal trauma.  See id. at 216-17. 

                                           
9 The maternal mortality rate for Arkansas is higher.  As of 2010, and with a rate of 
16.0 deaths per 100,000 live births, Arkansas ranked 40th in the nation with 
respect to maternal mortality.  See National Women’s Law Center, Making the 
Grade on Women’s Health, A National And State by State Report Card (2010), 
available at http://hrc.nwlc.org/states/arkansas (last visited July 15, 2014).  
10 The authors of the Raymond-Grimes Study suggest that they likely 
underestimated the safety of abortion relative to continuing pregnancy for two 
reasons.  First, the study omitted non-live births (e.g., stillbirths, ectopic 
pregnancies), which are associated with higher risks of death than live births.  
Second, the study did not account for the likelihood of pregnancy-related death in 
the group of women who obtained abortions.  This group of women had more 
characteristics that placed them at greater risk of maternal mortality:  they were 
more likely to be African American, unmarried, and/or suffering from an 
underlying health risk, which may have compelled them to have abortions in the 
first place.  See Raymond-Grimes Study at 217-18.  
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Furthermore, medical evidence does not support the claims that Appellants 

make regarding the allegedly harmful impact that abortion has on women’s mental 

health.  (App. Br. at 20).  In fact, the evidence overwhelmingly shows that abortion 

has little correlation with mental health problems, and that the best prediction of 

mental health after an abortion is the status of a woman’s mental health before she 

has an abortion.  See American Psychological Association Task Force on Mental 

Health and Abortion, Report of the APA Task Force on Mental Health and 

Abortion, Washington D.C. (2008) available at 

http://www.apa.org/pi/women/programs/abortion/mental-health.pdf (last visited 

July 6, 2014) (hereafter, the “TFMHA Report”) at 4 (finding that, “[a]cross studies, 

prior mental health emerged as the strongest predictor of postabortion mental 

health.”); RCOG Report at 10, 39.  The American Psychological Association (the 

“APA”), which conducted one of the most comprehensive and definitive studies 

examining the effect of abortion on the mental health of pregnant women,11 

concluded that legal abortions of unwanted pregnancies do not pose a 

psychological hazard for most women, confirming its earlier finding that, in light 

of the millions of American women who have had abortions, “severe negative 

                                           
11 The APA created a task force specifically charged with “collecting, examining, 
and summarizing the scientific research addressing mental health factors associated 
with abortion, including the psychological responses following abortion, and 
producing a report based upon a review of the most current research.”  See 
TFMHA Report at 3-4. 

Appellate Case: 14-1891     Page: 23      Date Filed: 07/18/2014 Entry ID: 4176731  



 
17 

 

reactions [were] rare and in line with those following other normal life stresses.”  

See TFMHA Report at 91; Susan A. Cohen, Abortion and Mental Health: Myths 

and Realities, Guttmacher Policy Review, Summer 2006 Vol. 9 No. 3, available at 

http://www.guttmacher.org/pubs/gpr/09/3/gpr090308.html (last visited July 9, 

2014) at 10. 

Likewise, researchers at the Johns Hopkins Bloomberg School of Public 

Health found that “the highest quality research available does not support the 

hypothesis that abortion leads to long-term mental health problems.”  See V.E. 

Charles et al., Abortion and Long-Term Mental Health Outcomes: A Systematic 

Review of the Evidence, Contraception, Vol. 78 No. 6 (2008) at 436–50.  Instead, it 

found a “clear trend” by which “the highest quality studies had findings that were 

mostly neutral, suggesting few, if any, differences between women who had 

abortions and their respective comparison groups in terms of mental health 

sequelae.”  Id. at 436. 

On the other hand, the APA observed that the studies that found negative 

mental sequelae of abortion had the most flawed methodologies.   See id. at 87-88; 

Guttmacher Policy Review, Still True: Abortion Does Not Increase Women’s Risk 

of Mental Health Problems, Guttmacher Policy Review, Spring 2013 Vol. 16 No. 

2, available at http://www.guttmacher.org/pubs/gpr/16/2/gpr160213.pdf  (last 

visited July 14, 2014) at 14 (hereafter “2013 Guttmacher Policy Review”).  While 
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acknowledging that some women experience sadness, grief, and feelings of loss 

following abortion,12 the APA found no evidence sufficient to show that those 

feelings were caused by the abortion per se, rather than the extant co-occurring 

systemic, social, and personal factors, such as poverty, domestic abuse, and 

substance abuse, that contributed  to the unwanted pregnancy and mental health 

problems generally.13  See TFMHA Report at 12-14, 91.  In fact, evidence shows 

                                           
12 The anecdotal testimony presented in the briefs of amici curiae, Women Injured 
by Abortion and Liberty Counsel, Inc./Concepts in Truth, do not show a causal 
link between abortion and the emotions described therein.  Such self-selected 
“evidence” is no substitute for the extensive review of millions of pieces of data 
collected about women who have had abortions, and which have been subjected to 
the rigors of scientific analysis.  It certainly does not undermine to any degree the 
conclusions reached in the medical, peer-reviewed studies cited herein.  
13 Appellants cite to Planned Parenthood of Minn., N.D., S.D., v. Rounds, 686 F.3d 
889 (8th Cir. 2012) (en banc) to illustrate that “abortion increases the risks of 
depression, suicide, and suicide ideation.”  (App. Br. 20).  However, the Rounds 
Court, which upheld the constitutionality of a disclosure requirement regarding the 
correlation of suicide and abortion, explicitly stated that “the suicide advisory does 
not require disclosure of a causal link.”  Id. at 898 (emphasis added).  Furthermore, 
in Rounds, the state relied on the testimony of Dr. Priscilla Coleman, who 
concluded that women who had abortions were exposed to a moderately- to highly-
increased risk of mental health problems.   However, the analysis of Dr. Coleman 
has itself been criticized on the grounds that she did not adequately disclose the 
methodology used in her study, excluded data without explanation, and relied on 
data that did not properly control for the occurrence of mental health problems 
prior to abortion.  See Report of the Academy of Medical Royal Colleges, Induced 
Abortion and Mental Health (2011) available at: 
http://www.nccmh.org.uk/reports/ABORTION_REPORT_WEB%20FINAL.pdf 
(last visited July 7, 2014) at 18-19.  See also Planned Parenthood of Minn., 686 
F.3d at 910 (Murphy, Wollman, Bye, and Melloy, CJ., dissenting) (citing Steinberg 
& Finer, Examining the Association of Abortion History and Current Mental 
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that many women experienced feelings of relief and diminished distress after 

obtaining an abortion.  See TFMHA Report at 81. 

C. Act 301’s Medical Exceptions Do Not Adequately Protect Pregnant 
Women’s Health 

Appellants cite to the exceptions provided in Act 301 under which a woman 

can obtain an abortion after twelve weeks of pregnancy14 to prove that the statute  

does not impose a blanket ban on such abortions and should be upheld.  This 

argument is a feeble attempt to mollify Appellee’s well-founded concern that Act 

301 eviscerates a woman’s constitutionally–protected right to obtain an abortion 

before viability.  Act 301’s prohibition on abortion is at odds with the clear 

mandate from the Supreme Court providing that the States cannot unduly interfere 

with the exercise of this right prior to the point of viability.  The addition of 

exceptions to a ban that should not exist in the first place does not render that ban 

constitutional, as the Supreme Court has held:  “Regardless of whether exceptions 

                                                                                                                                        
Health: A Reanalysis of the National Comorbidity Survey Using a Common–Risk–
Factors Model, 72 Soc. Sci. & Med. 72, 81 [2011]).   
14 Act 301 bans all abortions for women who have reached their twelfth week of 
pregnancy if a fetal heartbeat is detected, except if necessary to save the life of the 
woman, in the instance of rape, incest, or in the instance of a “medical 
emergency,” which is defined, in relevant part, as “a condition in which an 
abortion is necessary:  (A) to preserve the life of the pregnant woman whose life is 
endangered by a physical disorder, physical illness or physical injury, including a 
life-endangering physical condition caused by or arising from the pregnancy itself, 
or when continuation of the pregnancy will create a serious risk of substantial and 
irreversible impairment of a major bodily function of the pregnant woman…”  Ark. 
Code Ann. § 20-16-1302(6).    
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are made for particular circumstances, a State may not prohibit any woman from 

making the ultimate decision to terminate her pregnancy before viability.” Casey, 

505 U.S. at 843.    

Furthermore, the exceptions upon which Appellants rely are woefully 

inadequate to address the great variety of reasons for which a woman may seek an 

abortion after twelve weeks of pregnancy.  Even the “medical emergency” 

exception, as defined in Act 301, is itself inadequate, as it provides access to 

abortions after the twelve week cut-off in only the most dire of medical 

circumstances.  Consequently, and notwithstanding the exceptions, Act 301’s ban 

imperils the health and safety of those women for whom pregnancy at or after 

twelve weeks poses a serious health risk, but who do not qualify for an abortion 

under the statutory exceptions.   

Many medical conditions that develop during, or are aggravated by,  

pregnancy do not manifest themselves until or after the point in a pregnancy at 

which Act 301 bans abortion.  While these conditions may not qualify as “medical 

emergencies,” they can nonetheless subject a pregnant woman to intolerable health 

risks, discomfort, or pain.   Abortion may be medically indicated at that point, even 

if those conditions have not yet grown so dire as to be life-threatening or qualify as 

a “medical emergency.”  However, Act 301 will not allow abortions in such 

circumstances.  Instead, women must continue to suffer their conditions until they 
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develop into full-blown “medical emergencies,” a transformation which can occur 

with little warning.  See Critical Care Obstetrics 3 (Gary A. Dildy III et al. eds., 4th 

ed. 2004) (hereafter “Critical Care Obstetrics”).  Only then would abortion be 

permissible under the Act.  By the time the condition reaches this level of severity, 

however, a woman’s quality of life and very survival may have already been 

jeopardized unnecessarily.   

Moreover, certain pregnancy-induced or –related health conditions may 

never escalate to “medical emergencies,” during the pregnancy, but nonetheless 

become serious, long-term problems if the woman is not able to have an abortion.  

A sample of these conditions includes:  

 Hypertension: While not a “medical emergency,” hypertension, 
characterized by high blood pressure, kidney dysfunction, and swelling, can 
result in preeclampsia.  Delaying abortion until a “medical emergency” 
arises can increase the chances of developing eclampsia (seizures), heart 
failure, renal failure, liver disease, and blood clotting disorders, among other 
diseases.  See Williams Obstetrics 571, 573-85 (F. Cunningham et al. eds., 
21st ed. 2001); Critical Care Obstetrics at 438;  Karin Zetterstromet et al., 
Maternal Complications in Women with Chronic Hypertension: A 
Population –Based Cohort Study, 84 Acta. Obstet. Gynecol. Scand. 419, 
419-24 (2005). 

 Valvular Disease: The changes to the body and additional demands placed 
on the heart resulting from pregnancy can precipitate cardiac symptoms in 
women with no history of such afflictions, and exacerbate symptoms in 
women already suffering from them.  See Catherine M. Otto & Karen K. 
Stout, Pregnancy in Women with Valvular Heart Disease, Heart, Vol. 93 
(2007) at 552-58. 
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 System Lupus Erythematosus (“SLE”): SLE, an autoimmune disease, is 
associated with flares, or periods during which the disease is symptomatic, 
the majority of which occur after the first trimester.  SLE is associated with 
renal impairment, hypertension, and preeclampsia.  See J. Cortes-Hernandez 
et al., Clinical Predictors of Fetal and Maternal Outcome in Systemic Lupus 
Erythematosus: A Prospective Study of 103 Pregnancies, 41 Rheumatology 
643,643-46 (2002).   

Thus, the “medical emergency” exception does little for those women who need 

abortions to protect their health from threats that can emerge rapidly and 

unpredictably later in pregnancy.  Women should not be deprived of their ability to 

make choices in the best interest of their health at any point in pregnancy. 

D. Act 301’s Ban On Abortions Runs Afoul Of The State’s Interest In The 
Integrity Of The Medical Profession And Jeopardizes The Ability Of 
Physicians To Meet Their Ethical Duties  

Finally, Act 301 not only deprives women of the ability to act in the best 

interest of their health, it also deprives their health care providers from acting in 

the best interest of their patients.  This restriction is contrary to physicians’ 

professional duties, as well as “the government[’s]…interest in protecting the 

integrity and ethics of the medical profession.”  (App. Br. 20.)    

Appellants contend that, by requiring physicians who provide abortions to 

conduct a fetal heartbeat test prior to an abortion, and by regulating abortions 

based upon the result of that test, physicians are encouraged to provide abortions 

earlier in pregnancy, which supposedly “furthers the integrity and ethics of the 

medical profession.”  (App. Br. 20-21.)   

Appellate Case: 14-1891     Page: 29      Date Filed: 07/18/2014 Entry ID: 4176731  



 
23 

 

Aside from the fact that Appellants do not explain how the provision of 

abortions earlier in pregnancy advances medical integrity and ethics, and that 

Appellants again wrongly assume that women who delay abortions do so by 

choice, this argument completely ignores the difficult position in which physicians 

are placed when they are prevented from providing abortions that are necessary to 

protect the health of a patient, but do not qualify under Act 301’s exceptions.  In 

those circumstances, physicians must refrain from providing abortions until the 

underlying medical conditions advance to the point where one of Act 301’s 

exceptions applies—i.e., the patient’s life is in jeopardy and she is having a 

“medical emergency.”  Delaying an abortion until the patient’s health has 

deteriorated to the point of crisis is inconsistent with the ethical code to which all 

physicians are bound, and potentially leaves the physician subject to claims of civil 

liability for medical negligence.  However, physicians are compelled to do exactly 

this, because providing a medically-indicated abortion any sooner can result in the 

revocation of their licenses under Act 301.  Ark. Code. Ann. § 20-16-1303.   
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CONCLUSION 

For any or all of the foregoing reasons, the judgment of the District Court 

should be affirmed. 
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STROOCK & STROOCK & LAVAN LLP 
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